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Maximize Your Clients’ Retirement
DNA with SECURE 2.0 
Several retirement-savings related law changes went into effect in 2023 and more are coming over the
next few years. Financial advisor guidance has never been more needed. Over 90 provisions of the
SECURE Act 2.0 of 2022 (SECURE 2.0), became law on December 29, 2022, as part of the Consolidated
Appropriations Act, 2023, which build on the original SECURE Act of 2019. SECURE Act 2.0 is designed
to further expand retirement plan coverage, increase retirement savings, preserve retirement income,
and simplify and clarify rules for 401(k) plans, IRAs and other retirement savings arrangements. Effective
dates range from immediate to over the next decade. As a result, plan sponsors and individual
investors are faced with new options and decisions for helping them meet business and retirement
savings goals. They will need guidance from trusted advisors and other financial professionals to put
them on the path to maximizing their “retirement DNA.” 

When it comes to the numerous retirement-related tax credits, deductions and strategies 
available, it is incumbent upon advisors and other financial professionals to fully understand 
their clients’ current financial positions, the retirement plans and compensation programs they 
have, and their short- and long-term goals in order to make prudent recommendations and 
decisions. That’s what we mean by maximizing your clients’ retirement DNA. It’s essentially 
the same as how we try to maximize our physical DNA. 

We all have distinct physical DNA, and while we can’t change what we are made of— we can 
make the most of it through our choices, actions and behaviors. For example, we can make 
conscious decisions to eat more wholesome foods, consume vitamins and antioxidants, and 
exercise with some consistency in order to maximize our physical DNA. 

Like our physical DNA, each of us has distinct Retirement DNA that develops with us throughout our
adult lives as we move from employer to employer during our working careers. A person’s physical
DNA may dictate blue eyes and blond hair while his/her Retirement DNA may reveal a 401(k) plan, a
nonqualified deferred compensation plan, stock options and a Roth IRA. 

INTRODUCTION 
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The fact of the matter is—most people spend little to no time understanding their retirement DNA,
let alone how to maximize it. We at the Retirement Learning Center are dedicated to providing
financial professionals with the knowledge and tools that will help them map and maximize their
clients’ retirement DNA. This knowledge can serve as the basis for making thoughtful, well-informed
and prudent business and retirement planning decisions. 

This text is designed to be a practical, business-building guide for financial professionals, like 
yourself, who seek to differentiate themselves and excel in the retirement plans marketplace. 
Each chapter begins by covering the essential rules and regulations that affect retirement 
plans, and concludes with practice management applications that you can implement in your 
day-to-day operations. 

We at the Retirement Learning Center understand the highly competitive nature of the market, and
have focused our efforts on helping financial professionals effectively differentiate and position
themselves to their clients. The Retirement Learning Center is the independent thought leader in the
retirement and rollover space. We offer multi-dimensional, business- building solutions to the financial
services industry, designed to help asset managers, broker 
dealers, financial advisors, CPAs and independent financial planners better serve their clients 
in the great quest to retire with confidence. 

Specifically, the Retirement Learning Center delivers 

Educational solutions, 

Content development services, 

ERISA consulting expertise,

 Executive compensation analysis and 

Advisory practice tools and support. 

With over 200 years of combined retirement industry experience among our consultants, our 
depth and breadth of knowledge and experience is superior. To learn more about the 
Retirement Learning Center, please visit our web site at www.retirementlc.com. 

http://www.retirementlc.com/
http://www.retirementlc.com/
http://www.retirementlc.com/


Fiduciary Considerations 

Upon completion of this chapter the reader will have a background and understanding of the
various standards of care that exist in the retirement savings industry for IRA and retirement plan
investment clients and how those standards are changing. 

Differentiate between the following standards of care for investment clients imposed
by the Financial Industry Regulatory Authority (FINRA), the Securities and Exchange
Commission (SEC), the Department of Labor (DOL) and the Office of Comptroller of
the Currency (OCC). 

Understand the changes for financial advisers that are taking place in the various
standards of care for investment clients. 

Understand what a plan sponsor’s role and responsibilities are as a retirement plan
fiduciary.
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Financial advisers and broker-dealers have operated within an established—but somewhat
convoluted—regulatory environment for decades. They may be subject to several different
standards of care for their investment clients depending on the regulating body. 

FINRA is a self-regulatory organization (SRO) that provides oversight for its broker-dealer members.
It regulates both the firms and professionals selling securities in the U.S. and the U.S. securities
markets. In this capacity, FINRA writes and enforces its own rules, as well as enforcing federal
securities rules and laws. Congress gave the SEC the power to supervise all SROs, including FINRA,
as a matter of public interest. 

FINRA requires that a broker-dealer’s investment recommendations must be “suitable” for the
investor  at the time made to the client. According to FINRA Rule 2111, a firm or associated person
must have a reasonable basis to believe a recommended transaction or investment strategy
involving a security or securities is suitable for the customer. This is based on the information
obtained through reasonable diligence of the firm or associated person to ascertain the customer’s
investment profile. 

Broker-dealers must have a firm understanding of both the product and the customer, according to 
Rule 2111. The lack of such an understanding itself violates the suitability rule. 

FINRA has three main suitability obligations for firms and associated persons. 

1.Reasonable-basis suitability requires a broker to have a reasonable basis to believe, based on
reasonable diligence, that the recommendation is suitable for at least some investors.
Reasonable diligence must provide the firm or associated person with an understanding of
the potential risks and rewards of the recommended security or strategy. 

2.Customer-specific suitability requires that a broker, based on a particular customer’s
investment profile, has a reasonable basis to believe that the recommendation is suitable for
that customer. The broker must attempt to obtain and analyze a broad array of customer-
specific factors to support this determination. 

3.Quantitative suitability requires a broker with actual or de facto control over a  customer’s
account to have a reasonable basis for believing that a series of recommended transactions,
even if suitable when viewed in isolation, is not  excessive and unsuitable for the customer
when taken together in light of the customer’s investment profile. 

FINRA Suitability Standard 

Different Standards of Care for Investors 



With respect to rollovers, in 2013, FINRA issued Notice 13-45 to remind firms of their
responsibilities when 1) recommending a rollover or transfer of assets in an employer- sponsored
retirement plan to an IRA or 2) marketing IRAs and associated services. FINRA stated that it would
evaluate securities recommendations made in rollover scenarios to determine whether they comply
with the “suitability standards” under FINRA Rule 2111. Later, the SEC broadened its regulatory
reach to include broker- dealers when it issued Regulation Best Interest (Reg. BI), which now
imposes a “best interest” standard of care on broker-dealers who offer advice, including rollover
recommendations. 

The Investment Adviser’s Act of 1940 (Adviser’s Act) governs the actions of registered investment
advisers. With certain exceptions, the Adviser’s Act requires that firms or sole practitioners
compensated for advising others about securities investments register with the SEC and conform
to regulations designed to protect investors. Since the Adviser’s Act was amended in 1996 and
2010, generally only advisers who have at least $100 million of assets under management or advise
a registered investment company must register with the SEC. 

An “investment adviser,” under the Adviser’s Act, is as any person or firm that: 1) for compensation; 
2) is engaged in the business of; 3) providing advice, making recommendations, issuing reports, or 
furnishing analyses on securities, either directly or through publications. A person or firm must
satisfy all three elements to be regulated under the Adviser’s Act. 

The Adviser’s Act incorporates an adviser’s fiduciary duty under Section 206, and envisions that, in 
whatever factual scenario, the adviser will act in the best interests of his or her clients. As a fiduciary, 
an investment adviser owes each of its clients a duty of care and loyalty with respect to services 
undertaken on the client’s behalf, and a duty of full and fair disclosure about conflicts of interest
and compensation. The duty of loyalty requires an adviser to serve the best interests of its clients,
which includes an obligation not to subordinate the clients’ interests to its own. An adviser’s duty of
care requires it to “make a reasonable investigation to determine that it is not basing its
recommendations on materially inaccurate or incomplete information.” 

The SEC released its final standard of care rule for broker dealers rule in July 2019: Regulation Best
Interest (Reg. BI). The new rule took effect September 10, 2019, and had a broker-dealer
compliance date of June 30, 2020. Reg. BI is a rule under the Securities Exchange Act of 1934
(“Exchange Act”), that establishes a standard of conduct for broker-dealers and their associated
persons (i.e., registered representatives) when they make a recommendation to a retail customer of
any securities transaction or investment strategy involving securities. Reg BI raises the bar beyond
suitability for broker-dealers such that disclosure alone cannot satisfy this obligation. 

SEC Fiduciary Standard 



Reg BI is very clear that regardless of whether a retail investor chooses a broker-dealer or an
investment adviser (or both), the retail investor will be entitled to a recommendation (from a
broker- dealer) or advice (from an investment adviser) that is in the best interest of the retail
investor and that does not place the interests of the firm or the financial professional ahead
of the interests of the retail investor. 

Personal fiduciary activities are part of a growing and competitive market frequently referred to as
private wealth management, private client services, or private banking. These activities usually entail
providing a broad range of financial products and services to affluent persons, their families, and
their businesses. At the core of these products and services are fiduciary relationships, the
investment management of client assets, and providing investment advice for a fee. 

A broker-dealer must act in a retail customer’s best interest and cannot place its own interests
ahead of the customer’s interests. The advisor must 

Provide disclosures; 
Exercise reasonable care; 
Address conflicts of interest; and 
Follow written policies and procedures. 

The “care” obligation requires a broker-dealer to have a reasonable basis to believe that the IRA or 
IRA rollover is in the best interest of the retail customer at the time of the recommendation and 
does not place the financial or other interest of the broker-dealer ahead of the interest of the retail
customer, taking into consideration the retail customer’s investment profile and other relevant 
factors, as well as the potential risks, rewards, and costs of the IRA or IRA rollover compared to the 
investor’s existing 401(k) account or other circumstances. 

Although investment advisers are not subject to Reg BI per se, the framework of Reg BI is helpful to 
investment advisers as the principles of Reg BI are drawn from the fiduciary duties under the 
Investment Advisers Act of 1940 (the Adviser’s Act). When delivering investment advice, registered 
investment advisers (RIAs) have a fiduciary duty to their clients to serve the best interest of their 
clients and not subordinate their clients’ interests to their own. 

OCC Fiduciary Standard 

Practice Pointer: What if you wear more than one hat? 



The federal statute that empowers the OCC to grant fiduciary powers, 12 USC 92a(a), specifically
authorizes the OCC to permit national banks to act in seven fiduciary capacities— trustee,
executor, administrator, registrar of stocks and bonds, guardian of estates, assignee, and receiver.
The act also authorizes any other fiduciary capacity in which state banks, trust companies, or other
corporations that come into competition with national banks are permitted to act under the laws of
the state in which the national bank is located. 

In addition to other types of accounts and services, banks are significant providers of fiduciary 
investment services for personal clients. A bank may provide discretionary investment management 
services, or it may only provide investment advice for a fee, with limited or no investment
discretion. Investment accounts for which the bank has investment discretion or for which the bank
provides investment advice for a fee are defined as fiduciary accounts by the OCC in 12 CFR 9 for
national banks and 12 CFR 150 for federal savings associations (FSAs), and are subject to OCC
fiduciary regulations. 

In addition to acting as trustee on an account or managing a customer’s investments, a bank may
be hired by a customer as his or her investment advisory agent to provide investment advice.
Providing investment advice for a fee is defined in 12 CFR 9.2(e) for national banks and 12 CFR
150.30(j) for FSAs as a fiduciary capacity subject to applicable regulatory requirements. Even
though a bank is only providing investment advice for a fee, and there are no assets to manage or
place in custody and no account is opened on the bank’s trust accounting system, the bank must
still comply with core fiduciary requirements, including the pre-acceptance review, annual audit,
and adherence to fiduciary policies and procedures. 

OCC fiduciaries must act solely in the best interest of those relying on them to supervise their 
investments, and fulfill their duties of loyalty and care to clients. Fiduciaries may not become 
involved in conflicts of interest that might affect recommendations made for their clients’ benefit
and must avoid even the appearance of impropriety in managing those funds. In addition to the
duties of loyalty and care, OCC fiduciaries have a duty to keep and render accounts, a duty to
furnish information, and to charge only reasonable fees for services rendered. 

The DOL has the authority to set forth rules to protect qualified retirement plan participants under
the Employee Retirement Income Security Act of 1974 (ERISA). When an ERISA retirement plan is
established, there must be at least one fiduciary named to oversee and control the plan’s
operation. Fiduciaries are named through identification in the plan document, through written
agreement or as a result of their function with respect to the plan. There are various types of
ERISA fiduciaries as defined in ERISA Sec. 3(16), 3(21), 3(38) and 408(g). 

ERISA Fiduciary Standard 



Retirement plan fiduciaries may allocate certain fiduciary duties to other named fiduciaries or
other persons, if the plan document allows for this. A “co-fiduciary” under ERISA Sec. 405(a) is
liable for another fiduciary’s breach when 1) the co-fiduciary had actual knowledge of the
other fiduciary’s breach; 2) the co-fiduciary knowingly participated in the breach or undertook
to conceal it; and 3) damages resulted. 

The DOL has enforcement authority over fiduciaries of retirement plans. Generally, an ERISA 
fiduciary is any person or entity that 

1.Is named in the plan document as a fiduciary (e.g., the plan sponsor and trustee),
2.Has discretionary authority over the management of a retirement plan or its assets, or
3.Offers investment advice with respect to plan assets for a fee. ERISA requires plan

fiduciaries to act solely in the interest of participants and beneficiaries for the exclusive
purpose of providing benefits to participants and their beneficiaries and defraying
reasonable  expenses of administering the plan [ERISA Sec. 404(a)(1)]. 

ERISA fiduciaries are subject to express statutory duties of prudence and loyalty. ERISA Sec. 
404(a)(1)(B) provides, in part, that a fiduciary shall discharge his or her duties with respect to a 
plan with the care, skill, prudence, and diligence under the circumstances then prevailing that a 
prudent person acting in a like capacity and familiar with such matters would use in the conduct of 
an enterprise of a like character and with like aims. 

An ERISA fiduciary’s responsibilities relate to four primary rules as outlined in ERISA 
404(a)(1)A-D: 

The exclusive benefit rule, under which a fiduciary must operate the plan in a way    that solely
benefits participants and beneficiaries;  

1.The prudent expert rule, that says fiduciary actions will be held to a standard of an
experienced professional; 

2.The plan document rule, which says the fiduciary must follow the plan unless the terms of
the plan contradict the rules of ERISA; and finally, 

3.The diversification rule, where a fiduciary must offer a wide range of investment options to
help participants meet their investment needs and diversify their investments accordingly
so as to minimize the potential for large losses. 



ERISA notes that in cases of a breach of duty, a fiduciary 

Shall be personally liable to make good on losses to the plan, 
Shall be personally liable to return any profits resulting from the breach, 
May be removed as a fiduciary, and 
May be subject to civil and criminal penalties and fines. 

For example, the DOL may assess a civil penalty of 20% of the amount payable pursuant to a
court order or settlement agreement with the DOL for a breach of fiduciary duty (or knowing
participation in a violation). A fiduciary that willfully violates any reporting or disclosure
requirement can be subject to a criminal fine of $5,000, imprisonment for one year or both (and
in the case of an entity other than an individual, the fine can be as much as $100,000). Additional
penalties can apply for more serious and deliberate offenses. For example, accepting kickbacks
or embezzling funds in connection with an ERISA plan is a federal crime, punishable by a $10,000
fine, five years in prison or both. 

The DOL considers plan fiduciaries to be “parties in interest.” Parties in interest may not take
part in certain actions with respect to a plan. These actions are referred to as “prohibited
transactions.” For example, a business owner may not deal with the plan’s assets in his or her
own interest. 

The definition of a party in interest is very broad and includes the business owner sponsoring a
plan, service providers, and any other fiduciary to the plan, among others. ERISA Section 3(14)
contains a comprehensive list of who and what entities are considered parties in interest to an
ERISA plan. 

A prohibited transaction is deemed to occur if any of the following takes place between an ERISA
plan and a party in interest: 

A sale, exchange or lease of property; 
Lending of money or other extension of credit; 
Furnishing of goods, services or facilities; or 
A transfer or use of plan assets. 

The IRS has the ability to impose a 15 percent penalty on individuals who participate in a
prohibited transaction (IRC Section 4975). The penalty applies per year on the amount involved,
until the prohibited transaction is corrected. The IRS penalty may increase to 100 percent of the
amount involved if the prohibited transaction is not corrected [ERISA Sec. 502(i) and IRC Sec.
4975]. In addition, a mandatory 20 percent DOL penalty applies to the amount recovered by the
plan when a prohibited transaction is corrected [ERISA Section 502(l)]. Some of the amount paid
to the IRS for a prohibited transaction under IRC Section 4975 can be used to offset the DOL
penalty under ERISA 502(l). 



Practice Pointer: Fiduciary Duties under ERISA 

Business owners who sponsor retirement plans that cover common law employees are deemed to
be plan fiduciaries pursuant to ERISA Sec. 3(16). An ERISA Sec. 3(16) fiduciary acts as the plan
administrator and is responsible for managing the day-to-day operation of the plan. The plan
sponsor, generally, is the plan administrator unless he or she appoints another entity to assume
plan administrative functions. Keep in mind that a plan sponsor remains a fiduciary with respect to
its plan, and can never fully disgorge itself of fiduciary liability. 

Similarly, the plan sponsor could appoint an ERISA Sec. 3(21) “full-scope” fiduciary to effectively 
take on the plan sponsor’s function of hiring and monitoring all plan service providers. This role is 
typically performed by an individual or entity that is independent from the plan sponsor. For 
example, a full-service or discretionary trustee (e.g., a bank trust department) would be an ERISA 
3(21) full-scope fiduciary. 

In the last decade, fiduciary liability has been a growing concern for retirement plan sponsors and 
the financial advisers who support them. There are several reasons why. First, in the LaRue v. 
DeWolff, Boberg & Assoc., Inc. et al., 450 F.3d 570, 572 (4th Cir. 2006) case, the Supreme Court 
opened the door for individual participants to pursue lawsuits against fiduciaries of retirement 
plans. Furthermore, there is an increasingly litigious environment surrounding the fees and 
services associated with the operation of retirement plans, as demonstrated by the considerable 
number of lawsuits that allege plans have charged excessive fees. Finally, officials with the DOL 
have stated on several occasions and in the organization’s last few annual budget proposals its 
intent to focus on enforcement of its rules. And, the DOL has made mention of increasing audits 
for plans. Fortunately, there are several ways business owners and financial advisers can manage 
their fiduciary risk with respect to their retirement plans. 

Plan Sponsors as ERISA Fiduciaries 

Even though there are only four primary duties under ERISA Section 404, do not forget that
there are several other fiduciary responsibilities that are not enumerated under ERISA including
guidance more recently issued by the DOL such as locating missing participants and mitigating
the risk of cyber threats on the plan and its participants. 



A Prudent Fiduciary Process 
First and foremost, plan sponsors must establish, document and follow a prudent fiduciary process
with respect to plan decisions and actions. The fiduciary process should include the following steps. 

Identify and record the names of all plan fiduciaries, their roles and the responsibilities of each. 
Assess plan documentation for compliance, including the following. 

1. Governing documents, 
2. Trust agreement, 
3. Service agreements, 
4. Co-fiduciary agreements, 
5. Summary plan descriptions, 
6. Participant notices and disclosures, 
7. Fidelity bond, 
8. Fiduciary liability insurance, and 
9. Any reporting forms. 

 Select and monitor the plan’s investment committee. 
 Develop and follow an investment policy statement. 
 Select and monitor plan service providers. 
 Compile evidence that the fiduciary process and procedures were followed. 
 Reassess the plan on an ongoing, regular basis. 

Financial advisers can add value to their plan sponsor relationships by offering to conduct regular 
fiduciary process reviews as a best practice, which is a thorough assessment of the plan and its 
operation against established fiduciary standards. Under ERISA, fiduciaries are required to operate 
their retirement plans in the best interests of their employees or be subject to fines and penalties. 
To that end, an annual fiduciary review or checkup can be an invaluable part of a preventative 
care program for a plan and its sponsor, and should be part of the plan’s documented fiduciary 
procedures. Following the audit, plan fiduciaries should 

Assess any fiduciary gaps,  
Implement fiduciary liability reduction tactics, 
Document the process in writing and preserve the records permanently, and
Reassess the plan on an ongoing basis (at least annually). 



Both the DOL and the IRS (under the Treasury Department) oversee private-sector retirement plans
and IRAs. Generally, the DOL has the authority to set forth rules to protect qualified retirement
plan participants under the Employee Retirement Income Security Act of 1974 (ERISA). The IRS
addresses the tax-related aspects of retirement plans and IRAs pursuant to the Internal Revenue
Code.

An ERISA Sec. 3(21) “limited scope” fiduciary is an entity that provides specific plan services (for
example, a financial adviser who gives plan-level investment advice for a fee). The limited-scope
fiduciary limits his or her liability through a written agreement outlining the responsibilities he or she
has. The individual provides counsel and guidance; but does not have discretion with respect to
plan investments. 

An ERISA Sec. 3(38) fiduciary is a registered investment manager. This individual or entity is 
appointed by the plan sponsor, and assumes responsibility for selecting, monitoring and replacing 
plan investment options. He or she has full discretion regarding investment management. An 
example of an ERISA 3(38) fiduciary would be a registered investment adviser, a bank, or an 
insurance company. Historically, ERISA Sec. 3(38) was created to define the roles of multiple fund 
managers within a defined benefit plan. The applicability of an ERISA 3(38) fiduciary for 401(k) 
plans with participant-directed investments is evolving and has yet to be fully clarified by the DOL. 

An ERISA 408(g) fiduciary is someone that is called a “fiduciary adviser.” This person is authorized 
by the plan sponsor to provide investment advice to participants through an eligible investment 
advice arrangement that is either based on a level-fee arrangement, or a computer model or both. 
A fiduciary adviser could be a registered investment adviser, a broker-dealer, or a trust department 
of a bank. A fiduciary adviser follows the prohibited transaction exemption created by the Pension 
Protection Act of 2006. (See Chapter 2 for additional details.) 

Fiduciary liability reduction tactics may include, but are not limited to, identifying cofiduciaries and
documenting their responsibilities; creating and following an investment policy statement; adhering
to the provisions of ERISA Sec. 404(c) to relieve the plan sponsor of liability for participants’
investment decisions; including a qualified default investment alternative in the plan’s investment
line up; satisfying plan fee disclosure and reporting requirements; and considering plan design
alternatives to better meet participant retirement outcomes. 

DOL and IRS Authority 

Investment Advisors as Fiduciaries 



Statute ERISA IRC

Fiduciary
Advisers’ Duties

Be prudent and loyal to participants’ interests.
Avoid conflicts.

Avoid conflicts.

Sanctions
Personal liability for any loss arising from breach of
duty

Excise tax

Applies to Plans only Plans and IRAs

Rulemaking
authority

DOL DOL

Enforcement
authority

DOL IRS

In the years between 1975 and 2010, the DOL issued regulations, as well as a series of statutory
prohibited transaction exemptions, class prohibited transaction exemptions, advisory opinions and
interpretive bulletins to clarify the rules of ERISA regarding the standard of care financial advisers
must use with retirement plan investors and permissible forms of compensation. ERISA and the
IRC generally prohibit the receipt of compensation where the adviser has a financial incentive to
provide advice that may not be in the best interest of the client, thereby creating a conflict of
interest. 

ERISA Sec. 406 contains the rules requiring fiduciaries to avoid conflicts of interest and prohibited
transactions with retirement plans in their roles as “parties of interest.” Parallel rules related to
prohibited transactions between retirement plans and IRAs, and “disqualified persons” reside in IRC
Sec. 4975. Rules governing IRAs reside primarily in the Internal Revenue Code. However, a 1978
executive order (the Reorganization Plan No. 4 of 1978), among other things, transferred authority
over certain issues regarding prohibited transactions under IRC Sec. 4975 for IRAs from the
Secretary of the Treasury to the Secretary of Labor. Consequently, the DOL has authority to write
the investor protection rules that govern both qualified retirement plans and IRAs. The DOL has the
enforcement authority over retirement plans while the IRS retains the enforcement authority over
IRAs. 



DOL Regulatory Initiatives–Past, Present and Future 
In an attempt to modernize its rules, the DOL, on October 22, 2010, issued its first iteration of
proposed fiduciary advice regulations in over three decades. The DOL believed its rules were
outdated and did not adequately protect consumers, considering the tremendous changes in
investment products and advisory relationships that had ensued over the intervening period.
After a public hearing and two comment periods, the DOL intended to finalize its proposed
regulations by the end of 2011. But the proposal was withdrawn for additional study and review
in September 2011. Strong industry and Congressional opposition around three points in
particular eventually led to its withdrawal. They were the need for the following: 

1.A deeper financial impact analysis of the regulatory changes. 
2.Accommodating various forms of adviser compensation, which the industry said will be

essential to service middle class investors.  
3.Harmonization between the DOL and the Securities Exchange Commission (SEC) in their

approach to adviser standards of conduct. 

On April 20, 2015, the DOL, re-proposed sweeping changes to its investment advice fiduciary 
rules with the intent of altering the definition of who is considered a fiduciary with regard to 
retirement plans and IRAs. These re-proposed changes were designed to affect most types 
of qualified retirement arrangements, including 401(k) plans, ERISA 403(b) plans and IRAs, in 
addition to other savings arrangements. 

After multiple comment periods and public hearings on the proposed regulations, on April 8, 
2016, the DOL published its package of final regulations that redefine an investment advice 
fiduciary for retirement plans and IRAs. The final rules took effect June 7, 2016, and became 
applicable June 9, 2017, with a transition period through July 1, 2019. 

However, a mandate from the 5th Circuit Court of Appeals vacated (nullified) the rules nationally 
effective June 21, 2018, by reason of lack of authority. The DOL did not appeal the ruling. 
Consequently, the industry reverted back to the DOL’s original 1975 Five-Part Test for
determining fiduciary status as outlined below. The DOL issued a “temporary enforcement policy”
[Field Assistance Bulletin (FAB) 2018-02] under which it would not pursue prohibited transactions
claims against investment advice fiduciaries who diligently and in good faith worked to comply
with the [now vacated] rules.



All parts of the 1975 test must be satisfied for a firm or investment professional to be an investment
advice fiduciary when making a recommendation. 

The DOL later issued a revised fiduciary rule package, which took effect July 7, 2020, and
officially 

Vacated the 2016 fiduciary regulations and several amended prohibited transaction exemptions
(PTEs); 
Reinstated the DOL’s 1975 five-part fiduciary test, with a broader interpretation for determining
fiduciary status (see later);  
Reaffirmed Interpretive Bulletin 96-1 regarding investment education; 
Restored PTEs 75–1, 77–4, 80–83, 83–1, 84–24, and 86–128; 
Voided DOL Advisory Opinion 2005-23; 
Extended the “nonenforcement policy” under DOL FAB 2018-02 until December 20, 2021, for
investment advice fiduciaries who diligently and in good faith work to comply with the Impartial
Conduct Standards; and 
Proposed (later finalized) PTE 2020-02 for financial professionals who provide investment advice
for a fee. 

To determine whether investment guidance rises to the fiduciary level of investment advice, the 
DOL will apply the following five-part test (see PTE 2020-02 and IRS’s related FAQs). If the 
answer is “yes” to all five of the following test questions, and the advisor receives payment for 
the advice, he or she is an investment advice fiduciary, and would have to follow a PTE, such as 
PTE 2020-02, to receive payment for the advice. 

DOL Fiduciary Rule 2020 Version 

1.Render advice to the plan, plan fiduciary, or IRA owner as to the value of securities or other
property, or make recommendations as to the advisability of investing in, purchasing, or
selling securities or other property, 

2.On a regular basis, 
3.Pursuant to a mutual agreement, arrangement, or understanding with the plan, plan

fiduciary, or IRA owner, that 
4.The advice will serve as a primary basis for investment decisions with respect to plan or IRA

assets, and that 
5.The advice will be individualized based on the particular needs of the plan or IRA. 

1975 Five-Part Test 
Under this 1975 regulation, the person making the recommendation must: 



When making a determination on this question, the DOL intends to consider the 
reasonable understandings of the parties based on the totality of the circumstances. 

Whether advice to roll over assets from a workplace retirement plan to an IRA constitutes
investment advice depends on whether the advice is a single, discrete instance or occurs

as part of an ongoing relationship or as the beginning of an intended future ongoing
relationship that an individual has with an investment advice provider. 

Yes, proceed to the next question. 

Yes, proceed to the next question. 

Yes, proceed to the next question. 

Yes, proceed to the next question. 

Yes, proceed to the next question. 

No, then the recommendation is not subject to
the DOL fiduciary standard. 

No, then the recommendation is not subject to
the DOL fiduciary standard. 

No, then the recommendation is not subject to
the DOL fiduciary standard. 

No, then the recommendation is not subject to
the DOL fiduciary standard. 

No, then the recommendation is not subject to
the DOL fiduciary standard. 

1. Will the advisor render advice (which includes a recommendation to conduct a rollover)
as to the value of securities or other property, or make recommendations as to the 

advisability of investing in, purchasing, or selling securities or other property? 

2. Will the advise be given on a regular basis? 

3. Is the advise given pursuant to a mutual agreement, arrangement, or
understanding with the plan, plan fiduciary or IRA owner? 

4. Will the advice serve as a primary, but not necessarily the only, basis for
investment decisions with respect to plan or IRA assets? 

5. Will the advice be individualized based on the particular needs of the plan or IRA? 

DOL’s Five-Part Fiduciary Investment Advice
Test 



Final PTE 2020-02 (from the 2020 Final Rule Package)
Through the years, the DOL has issued several statutory, class and individual exemptions to
address the provision of investment advice. The DOL’s newest PTE is 2020-02, Improving
Investment Advice for Workers & Retirees, which allows financial advisors and financial
institutions that give investment advice to retirement investors (i.e., plan sponsors, plan
participants, IRA owners and beneficiaries) to be paid for their services without engaging in a
prohibited transaction under ERISA and the Internal Revenue Code (IRC). The PTE also allows
financial institutions to engage in “principal transactions” with plans and IRAs in which the
financial institution purchases or sells certain investments from its own account. 

Compliance with PTE 2020-02 
Financial professionals and institutions that seek to comply with PTE 2020-02 must satisfy the
following six steps. 

Rollover Documentation 
To satisfy the documentation requirement for rollovers from an employee benefit plan to an IRA,
investment professionals and financial institutions should make diligent and prudent efforts to
obtain information about the existing qualified retirement plan and the participant’s interests in it.
As stated in a series of frequently asked questions on PTE 2020-02, the DOL identified the ideal
documentation as a copy of the plan participant’s ERISA §404(a)(5) fee disclosure. If the fee
disclosure is unattainable, the financial institution and investment professional could rely on
alternative data sources, such as the most recent Form 5500 or reliable benchmarks on typical
fees and expenses for the type and size of plan at issue. 

1.Provide advice in accordance with the “Impartial Conduct Standards,” which mandate that
advice be given in the best interest of the retirement investor at a reasonable price without
any misleading statements; 

2.Acknowledge in writing their fiduciary status under ERISA and the IRC; 
3.Describe in writing the services to be provided and any material conflicts of interest that may

exist; 
4.Adopt policies and procedures prudently designed to ensure compliance with the Impartial

Conduct Standards and that mitigate conflicts of interest; 
5.Conduct an annual retrospective review of their compliance with the requirements and

produce a written report that is certified by one of the financial institution’s senior executive
officers; 

6.If the advice involves a rollover recommendation, then 

Document the reasons that a rollover recommendation is in the best interest
of the retirement investor; and
Disclose the justification for the rollover in writing to the retirement investor. 



Written Rollover Disclosure 
To satisfy PTE 2020-02 with respect to a rollover recommendation, financial institutions and
investment professionals must disclose to the investor the specific reasons that a rollover of
assets from a workplace retirement plan to an IRA, or from one type of account to another, is
in the best interest of the retirement investor. 

More Proposed and Final Regulations Halted
On October 31, 2023, the Department of Labor (DOL) released its “Proposed Retirement Security
Rule: Definition of an Investment Advice Fiduciary,” along with proposed revisions to Prohibited
Transaction Exemptions (PTEs) 2020-02, as well as other fiduciary-advice-related PTEs (i.e., 84-24,
75-1, 77-4, 80-83, 83-1, and 86-128). 

The DOL finalized the proposed rules in April 2024, with an effective date of September 23, 2024.
However, two lawsuits have emerged to put a hold on and challenge the regulatory package. The
September effective date is stayed. The DOL is likely to appeal, but the process will be lengthy. 

Another factor that could come into play is the effect of the U.S. Supreme Court's decision to
reverse its 40-year old Chevron Deference Doctrine. As a result of the ruling, federal courts must
draw their own conclusions about the correct legal interpretation of ambiguous federal statutes,
and not defer to agency interpretations. Going forward, it will be significantly harder for
agencies (like the DOL) to change policy by interpreting or reinterpreting the statutes they
administer.

For now, the investment advice fiduciary “Five-Part Test” under the prior 2020 final regulations
continues in force, as well as existing PTEs—without the 2024 amendments.  

Although PTE 2020-02 took effect February 16, 2021, according to FAB 2021-02, released 
October 25, 2021, the DOL delayed its enforcement effective date into 2022 for certain 
provisions of PTE 2020-02, which were set to apply on December 21, 2021. Based on FAB 2021-
02, the DOL did not pursue cases against advisors utilizing PTE 2020-02 through January 31, 
2022, provided they made a good faith effort to follow the three Impartial Conduct Standards 
outlined in the exemption. Further, if the advice involved a rollover recommendation, the DOL did 
not enforce the rollover documentation and disclosure requirements of the PTE through June 30, 
2022. All other requirements of the exemption, however, became fully enforceable as of 
February 1, 2022. 



 
Key Take Aways 

The 2024 regulations are on hold until further notice. They are not in effect and
investors, plan sponsors and financial professionals may not rely on them. 
Advisors should operate under the direction of their affiliated firms. For those
that are providing fiduciary investment advice for a fee as defined under current
guidance (the Five-Part Test), they are (or should be) following a current
statutory exemption [e.g., ERISA Sec. 408(g) fiduciary adviser] or a PTE (e.g.,
PTE 2020-02, PTE 84-24, etc.) as instructed by their firms. 
Remain alert for further developments, including the possible effect of the
reversal of the Chevron Deference Doctrine by the U.S. Supreme Court on the
fiduciary advice rules as well as others.  

The person either directly or indirectly has discretionary authority or control with respect to
purchasing or selling securities or other investment property for the retirement investor. 
The person either directly or indirectly makes investment recommendations to investors on a
regular basis as part of their business and the recommendation is provided under
circumstances indicating that the recommendation is based on the particular needs or
individual circumstances of the retirement investor and may be relied upon by the retirement
investor as a basis for investment decisions that are in the retirement investor’s best interest. 
The person making the recommendation represents or acknowledges that he/she is acting as
a fiduciary when making investment recommendations. 

At a high level, the finalized but “on-hold” 2024 regulations would have replaced the current
“Five-Part Test” for determining fiduciary status with the following. A person would have been
considered an ERISA investment advice fiduciary and, therefore, subject to ERISA’s “best interest”
standard of conduct, disclosure and reporting if 

1.The individual makes a recommendation of any securities transaction or other investment
transaction or any investment strategy involving securities or other investment property to a
plan, plan fiduciary, plan participant or beneficiary, IRA, IRA owner or beneficiary or IRA
fiduciary; 

2.For a fee or other compensation, direct or indirect; 
3.In one of the following contexts: 



Feedback for the review questions can be found at the end of the chapter. 

1. Which regulatory agency issued Regulation Best Interest for the conduct of 
broker-dealers and their associated persons when they make a recommendation to a 
retail customer of any securities transaction or investment strategy involving securities? 

A. FINRA 
B. DOL 
C. OCC 
D. SEC 

2. Which regulatory agency oversees private wealth managers in national banks and 
federal savings associations, and what standard of care does the agency impose 
on them when dealing with their investment clients? 

A. FINRA and Suitability 
B. DOL and fiduciary 
C. OCC and fiduciary 
D. SEC and fiduciary 

3. Which regulatory agency oversees financial advisers who do business with 
retirement plans and what standard of care does the agency impose on them 
when dealing with their investment clients? 

A. FINRA and Suitability 
B. DOL and fiduciary 
C. OCC and fiduciary 
D. SEC and fiduciary 

Chapter Review Questions 

4. Which regulatory agency oversees registered investment advisers who take part in
securities transactions, and what standard of care does the agency impose on
them when dealing with their investment clients? 

A. FINRA and Suitability 
B. DOL and fiduciary 
C. OCC and fiduciary 
D. SEC and fiduciary 



5. The obligation of an ERISA fiduciary is 

A. To act solely in the interest of plan participants and beneficiaries for the 

exclusive purpose of providing benefits to plan participants and their 
beneficiaries while defraying reasonable expenses of administering the plan. 

B. To be personally liable to make good on losses incurred by the plan as a result 

of his or her breach of fiduciary duty. 

C. To be subject to both a DOL and IRS penalty tax for taking part in a prohibited

 transaction.

D. All of the above. 



1. 

2. 

B. 

B. 

C. 

D. 

C. 

D. 

Which regulatory agency oversees private wealth managers in national banks and
federal savings associations, and what standard of care does the agency impose on
them when dealing with their investment clients? 

A. 

Which regulatory agency issued Regulation Best Interest for the conduct of broker-
dealers and their associated persons when they make a recommendation to a retail
customer of any securities transaction or investment strategy involving securities? 

A. Incorrect, FINRA issued Rule 2111, which provides that a firm or associated person must
have a reasonable basis to believe a recommended transaction or investment strategy
involving a security or securities is suitable for the customer.

Incorrect, the DOL issued temporary guidance regarding impartial conduct standards and 
PTE 2020- 02, which is meant to compliment Reg BI. 

Incorrect, the OCC regulates private wealth management, private client services, or
private banking. 

Correct, the SEC adopted Reg BI under the Securities Exchange Act of 1934, establishing 
a standard of conduct for broker-dealers and natural persons who are associated persons 
of a broker-dealer. Chapter 1, Page 3 

Incorrect, FINRA Rule 2111 requires, in part, that a broker-dealer or associated person
“have a reasonable basis to believe that a recommended transaction or investment
strategy involving a security or securities is suitable for the customer, based on the
information obtained through the reasonable diligence of the [firm] or associated
person to ascertain the customer’s investment profile.” 

Incorrect, the DOL imposes a fiduciary standard of care to financial advisers pursuant 
to ERISA Sec. 404, in situations where investment advice is given to ERISA qualified 
retirement plan sponsors or their participants and the broker-dealer receives
compensation for that advice. 

Correct, investment accounts for which a bank has investment discretion or for which a 
bank provides investment advice for a fee are defined as fiduciary accounts by the OCC in 
12 CFR 9 for national banks and 12 CFR 150 for federal savings associations (FSAs), and 
are subject to OCC fiduciary regulations. Chapter 1, Page 5 

Incorrect, the Adviser’s Act governs the actions of registered investment advisers who are 
compensated for advising others about securities investments, and requires them to 
register with the SEC and act in the best interest of their clients. 

Chapter Review Questions Feedback 



3. 

4. 

B. 

B. 

C. 

D. 

C. 

D. 

 

Which regulatory agency oversees registered investment advisers who take part 
in securities transactions, and what standard of care does the agency impose on them 
when dealing with their investment clients? 

A. 

Which regulatory agency oversees financial advisers who do business with retirement
plan sponsors and participants, and what standard of care does the agency impose on
them when dealing with their investment clients? 

A. 

Incorrect, FINRA Rule 2111 requires, in part, that a broker-dealer or associated person
“have a reasonable basis to believe that a recommended transaction or investment
strategy involving a security or securities is suitable for the customer, based on the
information obtained through the reasonable diligence of the [firm] or associated
person to ascertain the customer’s investment profile.” 

Incorrect, the DOL imposes a fiduciary standard of care to financial advisers pursuant 
to ERISA Sec. 404, in situations where investment advice is given to ERISA qualified 
retirement plan sponsors or their participants and the broker-dealer receives
compensation  for that advice. 

Incorrect, investment accounts for which a bank has investment discretion or for which a 
bank provides investment advice for a fee are defined as fiduciary accounts by the OCC in 
12 CFR 9 for national banks and 12 CFR 150 for federal savings associations (FSAs), and 
are subject to OCC fiduciary regulations. 

Correct, the Adviser’s Act governs the actions of registered investment advisers who are 
compensated for advising others about securities investments, and requires them to 
register with the SEC and act in the best interest of their clients. Chapter 1, Page 3 

Incorrect, FINRA Rule 2111 requires, in part, that a broker-dealer or associated person
“have a reasonable basis to believe that a recommended transaction or investment
strategy involving a security or securities is suitable for the customer, based on the
information obtained through the reasonable diligence of the [firm] or associated person
to ascertain the customer’s investment profile.” 

Correct, the DOL imposes a fiduciary standard of care on financial advisers pursuant to 
ERISA Sec. 404 in situations where investment advice is given to ERISA qualified
retirement  plan sponsors or their participants and the financial adviser receives
compensation for that advice. Chapter 1, Page 5 

Incorrect, investment accounts for which a bank has investment discretion or for which a 
bank provides investment advice for a fee are defined as fiduciary accounts by the OCC in 
12 CFR 9 for national banks and 12 CFR 150 for federal savings associations (FSAs), and 
are subject to OCC fiduciary regulations. 

Incorrect, the Adviser’s Act governs the actions of registered investment advisers who are 
compensated for advising others about securities investments, and requires them to
register with the SEC and act in the best interest of their clients.



5. 

A. 

B. 

C. 

D. 

The obligation of an ERISA fiduciary is 

Incorrect, D is the best answer. In addition to acting in the best interest of plan
participants and beneficiaries, an ERISA fiduciary is personally liable for any losses to the
plan resulting from his or her breach(es) and any profits that the fiduciary obtains through
the use of plan assets must be restored to the plan pursuant to ERISA Sec. 409(a). The
DOL may assess a civil penalty equal to 20 percent of the applicable recovery amount in
the event of any breach of fiduciary responsibility or violation by a fiduciary or knowing
participation in such breach or violation by any other person pursuant to ERISA Sec. 502(l).
IRC Sec. 4975 allows the IRS to assess a 15 percent penalty tax if the plan fiduciary is
involved in a prohibited transaction. 

Incorrect, D is the best answer. In addition to being held personally liable for losses that 
result from his or her or breach of fiduciary duty, ERISA Sec. 404(a)(1) provides that a 
fiduciary shall discharge his or her duties with respect to a plan solely in the interest of the 
participants and beneficiaries, and for the exclusive purpose of providing benefits to 
participants and their beneficiaries. The DOL may assess a civil penalty equal to 20
percent of the applicable recovery amount in the event of any breach of fiduciary
responsibility or violation by a fiduciary or knowing participation in such breach or
violation by any other person pursuant to ERISA Sec. 502(l). IRC Sec. 4975 allows the IRS
to assess a 15 percent penalty tax if the plan fiduciary is involved in a prohibited
transaction. 

Incorrect, D is the best answer. In addition to being subject to both a DOL and IRS
penalty, ERISA Sec. 404(a)(1) provides that a fiduciary shall discharge his or her duties with
respect to a plan solely in the interest of the participants and beneficiaries, and for the
exclusive purpose of providing benefits to participants and their beneficiaries. An ERISA
fiduciary is personally liable for any losses to the plan resulting from his or her breach(es)
and any profits that the fiduciary obtains through the use of plan assets must be restored
to the plan pursuant to ERISA Sec. 409(a). 

Correct, ERISA Sec. 404(a)(1) provides that a fiduciary shall discharge his or her duties 
with respect to a plan solely in the interest of the participants and beneficiaries, and for
the exclusive purpose of providing benefits to participants and their beneficiaries. An
ERISA fiduciary is personally liable for any losses to the plan resulting from his or her
breach(es) and any profits that the fiduciary obtains through the use of plan assets must
be restored to the plan pursuant to ERISA Sec. 409(a). The DOL may assess a civil penalty
equal to 20 percent of the applicable recovery amount in the event of any breach of
fiduciary responsibility or violation by a fiduciary or knowing participation in such breach
or violation by any other person pursuant to ERISA Sec. 502(l). IRC Sec. 4975 allows the
IRS to assess a 15 percent penalty tax if the plan fiduciary is involved in a prohibited
transaction. Chapter 1, Page 5-6 



Redefining Retirement 

Identify from a list of options key reasons why the burden for saving for
retirement is shifting from employers to employees. 

Recognize from a list of options unique financial pressures applicable to
the Baby Boomer generation. 

Differentiate between the investment focus of wealth accumulators vs. 
wealth harvesters. 

Each day, millions of US workers begin transitioning out of their wealth accumulation years, and
into an extended (and often anxious) period in their lives marked by the onset of wealth harvesting
in varying degrees, depending on their life plan. They are not “retiring” in the conventional sense
of the word—they are re-inventing themselves; perhaps working fewer hours, starting a new career
or perhaps launching a new business. These individuals are often unprepared—financially and
emotionally—for the transition from the asset accumulating to asset harvesting phase of their lives.
This dramatic shift affects how financial professionals work with these clients. The change can be
viewed as a generational shift in managing client assets. 

Upon completion of this chapter the reader will understand the changing retirement landscape,
and the key differences in investment focus between wealth accumulators and wealth harvesters.
With this knowledge, financial professionals will be better equipped to address the unique
financial needs and emotional concerns of wealth harvesters. 

 

CHAPTER 2 

Chapter Goal 

Learning Objectives 
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